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26 November 2021 VIA EMAIL: joni@novascotia.ca  
 
Jean McKenna (Chair) 
Kimberly Ross (Member) 
John Withrow (Member) 
NS Police Review Board 
3rd Floor – 1690 Hollis Street 
Halifax, NS   B3J 2Y3 
 
Dear Madame Chair and Board Members: 
 

Re: Nova Scotia Police Review Board 
Kayla Patrice Borden (PC-20-0092) 

 
 
I am Counsel for Kayla Borden in relation to the above noted complaint and Police 
Review Board appeal.  Mr. Gough, Counsel for the HRM, has made an informal 
request to have two subpoenaes in this matter quashed.  The subpoenaes in 
question, to Chief Dan Kinsella and Inspector Derrick Boyd, have been duly issued 
and served.   
 
The Board requests that I provide written submissions on behalf of the Complainant.  
These are those submissions. 
 
Before beginning, I would like to put my objection to this matter being dealt with in 
writing, as opposed to an open public hearing, on the record.  As I have reminded 
this Board on multiple occasions now, its duty is to the public and its mission is to 
maintain public confidence.  By refusing to hear these matters publicly, the Board is 
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complicit in the HRP’s lack of transparency and the ongoing lack of public confidence 
in policing in Nova Scotia. 
 
 
THE POLICE REVIEW BOARD DOES NOT HAVE THE POWER TO QUASH 
SUBPOENAES 
The Police Act (and the Public Inquiries Act) grants the Board the power to compel 
the appearance witnesses, but neither the Act nor the Regulations enacted pursuant 
to it provide any guidance regarding the issuing of subpoenaes.  In fact, there does 
not seem to be any established procedural rules for the Police Review Board.  I raised 
this question during the scheduling teleconference and was advised by the Chair that 
the Board generally abides by the “rules of evidence” and the Nova Scotia Civil 
Procedure Rules. 
 
The Board’s power to issue subpoenaes is derived from s. 20 of the Police Act and ss. 
4 and 5 of the Public Inquiries Act, which reads as follows:   
 

Witnesses and evidence 
4 The commissioner or commissioners shall have the power of summoning before him or 
them any persons as witnesses and of requiring them to give evidence on oath orally or in 
writing, or on solemn affirmation if they are entitled to affirm in civil matters, and to 
produce such documents and things as the commissioner or commissioners deem 
requisite to the full investigation of the matters into which he or they are appointed to 
inquire. R.S., c. 372, s. 4. 
 
Powers, privileges, immunities 
5 The commissioner or commissioners shall have the same power to enforce the 
attendance of persons as witnesses and to compel them to give evidence and produce 
documents and things as is vested in the Supreme Court or a judge thereof in civil cases, 
and the same privileges and immunities as a judge of the Supreme Court. R.S., c. 372, s. 5. 
[emphasis added] 

 
 
The legislation provides this Board with the authority to summon witnesses, enforce 
their attendance and compel them to give evidence, but it does not grant the power 
to quash a subpoena once it has been issued.  A subpoena can only be quashed by a 
Justice of the Supreme Court of Nova Scotia.   
 
In Raymond v. Halifax Regional Municipality, 2018 NSSC 149, Madame Justice 
Brothers wrote that: 
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[12]         While there is no express provision in the Civil Procedure Rules to quash 
subpoenas in these circumstances, the Court has inherent jurisdiction to quash subpoenas 
based on its necessary ability to control and prevent abuses of its own processes. 

 
 
This Board does not enjoy the inherent jurisdiction the Supreme Court does.  It is 
created by statute and its powers can only be derived from statute.  There is no 
legislation granting the Police Review Board with the authority to quash subpoenaes.  
It does not exist. 
 
In this case, the subpoenaes in question were issued on 29 October by Patrick 
Curran, the Police Complaints Commissioner.  Counsel for the HRM and the 
respondent officers were aware that Ms. Borden intended to call Kinsella and Boyd as 
witnesses on 8 October when they were so advised during a pre-hearing 
teleconference.  There was no objection to the subpoenaes at that time. 
 
On 19 October, Mr. Gough emailed Counsel advising that he objected to the 
subpoenaes of Kinsella and Boyd.  He expressed his belief that their evidence would 
not be relevant and asked that the subpoena requests be withdrawn.  Mr. Gough 
forwarded the email to Ms. Keeping and advised that he would “advise the Board 
once [he] heard back from counsel”. 
 
On 21 October, on Ms. Borden’s behalf, I wrote back to Mr. Gough and advised him 
that I would not be withdrawing the request for subpoenaes and that he should make 
a Motion to the Board if the HRM had objections.   
 
As far as I can tell, it wasn’t until 19 November that Mr. Gough expressed the HRM’s 
objections to the Kinsella and Boyd subpoenaes to the Board.  He did so in an email 
to Ms. Keeping – not a letter to the Board or by way of a Motion. 
 
Mr. Gough had every opportunity to oppose the subpoenaes to Kinsella and Boyd 
prior to them being issued.  He had notice of the Complainant’s intentions more than 
three weeks ahead of time and had Ms. Borden’s refusal to withdraw the subpoena 
requests a week before Judge Curran signed off.  The time to object was then.  Now 
that the subpoenaes have been issued, he must make a Motion in the Supreme Court 
if he wants to have them quashed. 
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This was the process followed by the Attorney General of Nova Scotia in Nova Scotia 
(Attorney General) v. Nova Scotia (Police Review Board) and Moore, 1999 CanLII 2849 
(NS SC).  In that case, the Complainant requested a subpoena for a Crown Attorney 
who had consulted with the accused police officer and it was issued by the Board.  
The Attorney General sought a certiorari order from the Supreme Court to quash the 
subpoena on the basis of Crown privilege, solicitor and client privilege and 
relevance.   
 
 
THE SUBPOENAES SHOULD NOT BE QUASHED 
In the alternative, should the Board somehow determine that it does have the power 
to quash the Kinsella and Boyd subpoenaes, Ms. Borden submits that it should not 
exercise its authority to do so.  
 
The issuing of subpoenaes in this province is directed by Civil Procedure 50.  Given 
that the Board has no procedural rules of its own, and that it purports to be directed 
by the Civil Procedure Rules, the same would appear to be applicable here.  The Rule 
reads as follows:    
 

Rule 50 - Subpoena 
50.01   Scope of Rule 50 
A witness may be compelled to give evidence, in accordance with this Rule. 
 
50.02   Power of prothonotary to compel attendance 
(1)               A prothonotary at any courthouse may issue a subpoena for the attendance of 
a witness at a trial, or at the hearing of an application, an inquiry by a referee, an appeal at 
which evidence is to be taken, or a commission under Rule 56 - Commission Evidence and 
Testimony by Video Conference. 
 
(2)               A prothonotary may only issue a subpoena for the attendance of a witness at 
the hearing of a motion, if a judge permits. 
 
(3)               Only the prothonotary at the office where the documents in a proceeding are 
filed may issue a discovery subpoena in accordance with Rule 18 - Discovery. 
(4)               A prothonotary may issue a subpoena addressed to a witness who appears to 
reside outside Nova Scotia, whether or not the party makes a motion for certification of 
the subpoena under the Interprovincial Subpoena Act. 
 
(5)               The subpoena may require the witness to bring documents or other evidence. 
 
(6)               A prothonotary who believes that issuing a subpoena may lead to an abuse of 
the court’s processes may require the party who seeks the subpoena to make the motion 
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for the subpoena on notice to each other party and the witness, or refer the motion to a 
judge. 
 
50.03   Power of judge to compel attendance 
(1)               A judge may order a witness to attend before the court, a judge, a referee, or a 
commissioner and to bring documents or other evidence. 
 
(2)               A judge may order a witness in Nova Scotia, or direct the prothonotary to issue 
a subpoena compelling the witness, to attend before a commissioner in Nova Scotia 
appointed by a court outside Nova Scotia and authorized under Section 70 of 
the Evidence Act. 
 
50.04   Issuing subpoena 
(1)               A prothonotary may issue a subpoena at the place where the documents in the 
proceeding are filed by filing the original and delivering two or more certified copies to 
the moving party. 
 
(2)               A prothonotary may issue a subpoena at another place by delivering two or 
more certified copies to the moving party and the original to the prothonotary at whose 
office the documents in the proceeding are filed. 

 
 
The leading cases considering Rule are Bowater Mersey Paper Co. Ltd. v. Nova Scotia 
(Minister of Finance), 106 NSR (2d) 416 (SC); Ocean v. Economical Mutual Insurance 
Company of Canada, 2010 NSSC 20; and Raymond. 
 
In Ocean, Associate Chief Justice Smith laid out the two-part test for determining 
whether a subpoena ought to be quashed.  Her Ladyship wrote: 
 

[6]              Our Civil Procedure Rules are silent on the issue of the quashing of a 
subpoena.   In Bowater Mersey Paper Co. Ltd. v. Nova Scotia  (Minister of 
Finance) (1991), 106 N.S.R. (2d) 416 (S.C.) Tidman, J. held that when dealing with a 
motion to quash a subpoena the evidentiary burden is first on the issuer of the subpoena 
to establish a link of relevance between the proposed witness and the issues in the 
proceeding.  The burden then shifts to the opposing party to show good cause why the 
subpoena should be quashed.  His Lordship stated at ¶ 10: 
  

…if the issuer establishes a link of relevance between the proposed witness and 
the issue in the proceedings, he is entitled prima facie to have a subpoena 
issued.  The burden then shifts to the attacker to show good reason, such as 
oppressiveness or abuse of power, why the subpoena should be quashed. 
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Therefore, on a Motion to have a subpoena quashed (which is not what we have 
here), the party seeking to have the subpoena enforced must first establish a link 
between the witness and the issues of the proceeding.  If the link is established, the 
subpoena will stand unless the moving party can show that there is “good cause” for 
it to be quashed.   
 
In this case there is a clear link between Kinsella, Boyd and the issues raised by 
Kayla’s complaint.  Both are senior officers of the police department that is 
responsible for her wrongful arrest.  One, Boyd, was directly involved in the 
investigation and decision making that cleared the responding officers of 
wrongdoing.  The other is the Chief of Police who has, on multiple occasions, spoken 
on behalf of the entire HRP regarding issues of systemic racism and efforts to combat 
it.  On one such occasion, in November 2019, he said: 
  

We are committed to doing better moving forward. My hope is that today's apology 
shows you our commitment to change and our promise to do better. This is going to be a 
journey and for the HRP, the journey starts today. 
  

 
While the Board has barred Ms. Borden from making a claim against the entire police 
department, it has allowed her to raise questions of systemic racism insofar as the 
actions of the respondent officers were directed by departmental biases.   
 
Not only is Kinsella eminently qualified to speak about systemic racism and other 
biases within the HRP, he can also address the conduct of his officers in relation to the 
department’s policies and procedures regarding vehicle pursuits, radio 
communication, use of force, arrest and detainment, record keeping and dealing with 
complaints.   
 
Boyd is the designated officer-in-charge of the HRP’s Professional Standards Division 
and would be expected to have the most expertise with regard to the department’s 
policies and procedures – in addition to his direct knowledge of the facts surrounding 
Ms. Borden’s complaint.  Incidentally, the Halifax Board of Police Commissioners 
passed a motion in August 2020 to post the department’s policies online.  That has 
not been done and requests for access to those policies and procedures in the 
course of these proceedings have, so far, been denied.   
 
Other than the role of systemic racism and departmental biases played in Ms. 
Borden’s arrest, whether the conduct of Constables Martin or Meisner violated 
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the Police Act, the regulations enacted pursuant to the Police Act, or any other 
enactment, is the central question to be answered on this appeal. 
 
This case involves eight police officers who pursued, stopped and arrested Ms. 
Borden even though she is a different sex, race and description than the suspect they 
were looking for.  She was arrested even though her vehicle was a different colour, 
make and model than the one driven by the suspect they were looking for.  Even 
though she broke no laws while they were pursuing her.  Even though her vehicle had 
a license plate when the vehicle they were looking for did not, they still physically 
removed her from her car, placed her in handcuffs and arrested her. 
 
It’s a mystery.  Why did they arrest Ms. Borden despite having a dozen reasons to 
know she was not who they were looking for?  Why did they arrest her despite their 
training and the HRP’s policies and procedures (which we still have not received)? 
 
How and why did this happen?  Those are the questions to be answered by the 
Board.  Who better to give evidence to answer these questions than the Chief of 
Police and the officer responsible for Professional Standards?  The answer is nobody.        
 
J. Sopinka, S.N. Lederman & A.W. Bryant The Law of Evidence in Canada, 2nded. 
(Toronto & Vancouver: Butterworths, 1999) defines relevance by the relationship 
between the facts in issue in a case and the evidence being considered.  There must 
be a connection between the issues of the case and the evidence being introduced. 
[§§2.35-2.50] 
 
There is a clear link between the issues raised by Ms. Borden’s complaint and the 
knowledge and information held by Kinsella and Boyd.  Not only is their evidence 
relevant, it is necessary to properly assess the conduct of Csts. Martin and Meisner, 
and the reason(s) for Ms. Borden’s inexplicable arrest. 
 
Having established that there is a link of relevance between Kinsella and Boyd, and 
the issues raised by Ms. Borden’s complaint, the onus shifts to the HRM to show that 
there is good reason to quash the subpoenaes. 
 
The Kinsella and Boyd subpoenaes are neither oppressive nor an abuse of power.  
Both are public servants with knowledge of this complaint and a high level of 
expertise.  They represent the HRP at a high level.  Neither enjoys a privilege of any 



 
NS Police Review Board                         

Kayla Borden (PC-20-0092)                              
 
 

8 

kind that would preclude them from giving evidence as was the case with the 
government lawyer subpoenaed by the Complainant in Raymond.   
 
There is no oppression or abuse of power.  Ms. Borden holds no power to abuse.  
The Board has the statutory authority to issue the subpoenaes and, had there been a 
concern about any abuse, Judge Curran would have raised it or refused to issue the 
them outright.  
 
 
CONCLUSION   
Ms. Borden submits that the Board has no jurisdiction to quash the Kinsella and Boyd 
subpoenaes.  It’s powers are necessarily derived from statute and there is no 
legislation granting the power to quash a subpoena.  The HRM’s efforts to keep 
Kinsella and Boyd from testifying should not even be considered. 
 
Should the Board decide to exercise a power to quash subpoenaes that does not 
exist, Ms. Borden submits that there is a link between Kinsella, Boyd and the issues 
raised by this appeal such that their evidence would be relevant, useful and 
compelling.  Further, there is no good reason for them not to testify – no abuse of 
power, no Crown privilege, no solicitor and client privilege, no statutory privilege, 
etc.   
 
Kinsella and Boyd must testify at the hearing if Ms. Borden’s complaint and appeal, 
and the issues they raise, are to be resolved.    
  
 
Yours very truly, 
 
CONRAD DILLON ROBINSON LAW 

 

Devin Maxwell 

c: Andrew Gough (via email: gougha@halifax.ca) 
 Nasha Nijhawan (via email: nasha@nmbarristers.com) 


