
 

 

November 26, 2021 
 
Via Email 
 
Jean McKenna, Chair 
Nova Scotia Police Review Board 
1690 Hollis Street, 3rd Floor 
Halifax, NS   B3J 2Y3 
 
Dear Madam Chair & Board Members: 
 
Re: Appeal of Kayla Borden against Cst. Scott Martin & Cst. Jason Meisner 

HRP – PC-20-0092  
 
HRP Motion to Quash Subpoenas for Chief Daniel Kinsella & Insp. Derrick 
Boyd 

 
Please accept these brief submissions on behalf of HRP with respect to the above-
noted motion.  
 
The Board is already familiar with the basic facts of this appeal. An important 
preliminary decision was issued by the Board on August 9, 2021. That preliminary 
decision was necessary in light of the Complainant’s attempt to significantly expand the 
scope of what was actually under appeal: the Disciplinary Authority’s decision in Ms. 
Borden’s specific complaint against specific members, namely, Cst. Martin and Cst. 
Meisner. Ms. Borden, through her counsel, sought to broaden the appeal to name all 
officers involved in the arrest and to include a complaint against HRP as a whole. The 
Board identified the issues raised on behalf of Ms. Borden as follows: 
 

[8]        Mr. Maxwell submits several issues on behalf of Ms. Borden, which we 
will attempt to summarize as follows: 

 
1.   The appeal should be broadened to deal with the conduct of all 

officers involved in her arrest. 
 

2.   The appeal should be broadened to include a complaint against 
HRP as a whole. 

 
3.   The appeal should consider the manner in which Ms. Borden's 

complaint was handled by the HRP, including: a) efforts to suppress the 
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production of information relevant to her arrest, and b) the manner in 
which the investigation of her complaint was conducted. 

 
4.   The appeal is about an entire police department with a long history of 
racial bias and stopping the racial profiling and victimization of Black Nova 
Scotians. 

 
5.   Non-disclosure of information by HRP (the employment files of the 
subject officers). 

 
   6.   Delay in processing the complaint. 
 
In its August 9th decision, the Board thoughtfully addressed each of these issues by 
relying on the Police Act as well as recent Board jurisprudence. At paragraph 16 the 
Board ruled that the complaint would not be expanded beyond the allegations against 
the two Respondent officers. At paragraph 17, the Board clarified that the complaint 
would not be expanded to include the Disciplinary Authority (Insp. Boyd). At paragraph 
18, the Board ruled that the alleged concern about the complaint process itself was not 
something that should be the subject matter of an appeal. At paragraph 20, the Board 
further explained that it did not have jurisdiction to add HRP as a party to the 
proceeding, nor did the Board view it as necessary in the circumstances.  
 
With respect to the Complainant’s attempting to frame this appeal as dealing primarily 
with alleged racism at HRP, the Board ruled that if a connection is established, through 
evidence lead at the hearing, the powers of the Board are broad enough to make 
comment pursuant to Section 79(1)(c). I believe the connection the Board is here 
considering is a connection between the particular actions of the Respondent officers 
and the Complainant’s allegation of racial bias in the entire Police Department. For this 
allegation of racial bias to become relevant, the Complainant must show that the 
conduct of the subject officers was driven or shaped by the alleged departmental bias.  
 
In the following paragraph, the Board further emphasized that its role is to deal with Ms. 
Borden’s complaint as set out in Form 5 and with the conduct of the named officers: 
 

[21]      We emphasize that our role is to deal with Ms. Borden's complaint, as 
set out in Form 5, and with the conduct of the named officers. We understand 
that she has an issue with the eventual determination by Sgt. Jefferies as to what 
officers should have been named, and as noted, we can address that process if it 
becomes relevant to Ms. Borden's complaint. But we emphasize that this hearing 
is about Ms. Borden's complaint. That is our statutory mandate. 
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As I understand it, the Complainant has requested subpoenas for at least seven police 
officers. Mr. Maxwell has indicated he will also be calling the Complainant and “a couple 
of other witnesses”. Due to the number of anticipated witnesses and the unavailability of 
one of the witnesses under subpoena, counsel have requested two additional hearing 
days be set aside in January.  
 
Respectfully, HRP views Mr. Maxwell’s attempt to subpoena Insp. Boyd and Chief 
Kinsella as a continued and deliberate avoidance of the Board’s August 9, 2021 
decision. In his September 14, 2021 letter to the Board, Mr. Maxwell criticizes the 
Board’s earlier decision, alleging an appearance of bias in favour of the Respondents, 
and revealing, in paragraph 8 of that letter, the intention to treat Ms. Borden’s claim 
against the two Respondent officers as a broad-strokes case about alleged, 
department-wide systemic racism: 
 

The HRP and its officers are not being asked to defend a claim of department-
wide systemic racism without notice or the time to prepare a defence. Ms. 
Borden’s arrest occurred nearly 14 months ago and her concerns about the 
scope of the HRP investigation were initially raised in March. Under the 
circumstances, the procedural fairness argument is ridiculous, especially 
considering that the only reason the department and all of the officers aren’t on 
notice right now is because Sgt. Jefferies decided not to. 

 
Regardless of Mr. Maxwell’s persistence, this is not, however, the subject matter of the 
appeal before this statutory body. The issue is rather whether Csts. Martin and Meisner 
breached the Code of Conduct such that discipline ought to be imposed. Counsel for 
the Complainant has obtained subpoenas for virtually every officer that was in any way 
connected to Ms. Borden’s traffic stop. One would imagine that if racial bias was at play 
then presumably that will be proven by Mr. Maxwell’s client and the many police officers 
who were directly involved. Chief Kinsella was not involved with this traffic stop. He did 
not investigate the matter. He did not take statements; he did not conduct interviews. He 
has nothing to add.  
 
With respect to Insp. Boyd, this Board has ruled that the Complainant cannot expand 
the complaint to include a disciplinary allegation against Insp. Boyd. The Complainant 
had sought to assert that Insp. Boyd, or Professional Standards generally, had 
somehow inappropriately handled Ms. Borden’s complaint. The Board rejected this 
attempt. Insp. Boyd is not a Respondent to Ms. Borden’s complaint. As such, any 
evidence he would give would be in his capacity as delegated Disciplinary Authority. As 
Police Review Board hearings are hearings de novo, the Disciplinary Authority whose 
decision is under appeal is not called upon to explain the decision or to justify it. Any 
such justification would amount to irrelevant opinion evidence. Any such evidence would 
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also be inadmissible on the basis of the ultimate issue rule. Whether Insp. Boyd’s 
decision was correct or incorrect is the very issue to be decided by this Board. The 
Board is entitled to hear not just whatever evidence was before Insp. Boyd, but also 
whatever evidence the parties may advance. The Board will be in an as good if not 
better position than Insp. Boyd to rule on the merit of this complaint. Insp. Boyd has no 
relevant evidence to offer the Board in this case.   
 
As far as the Board’s authority to quash a subpoena is concerned, there is no statutory 
guidance in the Police Act or the Police Regulations, or in the Civil Procedure Rules for 
that matter. The power to quash a subpoena is a power at common law. The Nova 
Scotia Supreme Court has pointed out that the ability to quash a subpoena flows from 
the court’s power to control its own processes and to prevent abuse. It is entirely logical 
that a court or administrative body that has the authority to issue a subpoena has the 
authority to not issue a subpoena. A recent statement of the court’s jurisdiction to quash 
subpoenas can be found in Raymond v. Halifax Regional Municipality, 2018 NSSC 149. 
I include the lengthy citation because it sets out the legal test, the burden on the various 
parties when an applicant seeks to quash a subpoena, and references the leading 
cases on point all of which are referred to in the annotated Civil Procedure Rules:  
 

The Court's Jurisdiction to Quash Subpoenas 
 

12      While there is no express provision in the Civil Procedure Rules to quash 
subpoenas in these circumstances, the Court has inherent jurisdiction to quash 
subpoenas based on its necessary ability to control and prevent abuses of its 
own processes. A summary of this inherent power was discussed by Rosinski, J. 
in Howatt v. Chandler, 2016 NSSC 216 (N.S. S.C.): 

 
16 Where there have been applications to quash a properly issued 
subpoena, though the Rules are silent on the quashing of subpoenas, our 
Courts have held that the evidentiary burden is first on the party who 
requested issuance of the subpoena to establish a link of relevance 
between the proposed witness and an issue in the proceedings; once 
satisfied, the burden shifts to the opposing party to show good cause, 
such as oppressiveness or abuse of power, as to why the subpoena 
should be quashed - Ocean v. Economical Mutual Insurance Co., 2010 
NSSC 20, per Associate Chief Justice Smith, citing Justice Tidman's 
decision in Bowater Mersey Paper Co. Ltd. v. Nova Scotia (Minister of 
Finance), [1991] N.S.J. No. 114. 
 
17 As Justice Tidman observed in Bowater Mersey, this Court's power to 
quash subpoenas arises under common law. More specifically, it arises 
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under this court's inherent jurisdiction to control the court's process, in 
order to ensure the just determination of legal disputes. Surely, if this court 
has the jurisdiction to compel a non-resident witness to testify within Nova 
Scotia, it must also have the jurisdiction to compel a resident-party to 
litigation in Nova Scotia to attend for an IME outside Nova Scotia, but 
within Canada. 
 

13      Further, in Ocean v. Economical Mutual Insurance Co., 2010 NSSC 20 
(N.S. S.C.), the court articulated the test and the burden of proof when quashing 
a subpoena. 

 
6 Our Civil Procedure Rules are silent on the issue of the quashing of a 
subpoena. In Bowater Mersey Paper Co. Ltd. v. Nova Scotia (Minister of 
Finance) (1991), 106 N.S.R. (2d) 416 (S.C.) Tidman, J. held that when 
dealing with a motion to quash a subpoena the evidentiary burden is first 
on the issuer of the subpoena to establish a link of relevance between the 
proposed witness and the issues in the proceeding. The burden then shifts 
to the opposing party to show good cause why the subpoena should be 
quashed. His Lordship stated at para. 10: 
 

... if the issuer establishes a link of relevance between the 
proposed witness and the issue in the proceedings, he is entitled 
prima facie to have a subpoena issued. The burden then shifts to 
the attacker to show good reason, such as oppressiveness or 
abuse of power, why the subpoena should be quashed. 
 

14      Public officials are subject to these principles and are prima facie 
compellable if the party wishing to enforce the subpoena can show that the 
information the official has is relevant and necessary to the proceedings. (Alan 
W. Mewett and Peter J Sankoff, Witnesses (Carswell: Toronto, 1991) (loose-leaf 
revision 2015-3) at 5-4. 

 
As can be seen from these cases, the party requesting the subpoena has the obligation 
of establishing the link of relevance between the proposed witnesses and the issues in 
the proceeding.  In HRP’s submission, this is an insurmountable obstacle for the 
Complainant.  The issues are narrow and focused on the Form 5 complaint in the action 
of two officers.  The Complainant plans on calling a dozen or so witnesses.  Every 
eyewitness to the traffic stop is under subpoena.  These are the witnesses who can 
speak to their training, their intention, their motivations, and what they did.  Mr. Maxwell 
appears to refuse to accept that this is the limited statutory mandate of the Board in the 
present appeal.   
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HRP notes that Mr. Maxwell in correspondence to Counsel dated October 21, 2021, 
explains why he is seeking Inspector Boyd and Chief Kinsella to testify at the Hearing.  
From the correspondence: 
 

Here, the facts in issue are whether or not the conduct of Constables Martin or 
Meisner violated the Police Act, the regulations enacted pursuant to the Police 
Act, or any other enactment.  

 
There is also a question of systemic racism which, as you rightly point out in your 
email, remains in issue as stated by the Board in its decision on preliminary 
matters. Specifically, the Board stated that: “The allegation of racial bias in the 
entire police department can be argued at the hearing if relevant, such that the 
conduct of the subject officers (and others present) was driven, or shaped, by the 
alleged departmental bias.” 

 
Not only is Chief Kinsella eminently qualified to speak about the conduct of his 
officers and the policies and procedures of the Halifax Regional Police, he is the 
perfect person to speak to the racial bias that Ms Borden alleges in her 
complaint. He has spoken on multiple occasions about racism and his 
department’s promises and efforts to combat it. He has made public promises to 
Nova Scotia’s Black Community.  One one occasion, in November 2019, Chief 
Kinsella said: 

 
We are committed to doing better moving forward. My hope is that 

today's apology shows you our commitment to change and our promise to 
do better. This is going to be a journey and for the Halifax Regional Police, 
the journey starts today. 

 
In our view, there couldn’t anyone more suitable to speak to why Ms Borden was 
removed from her vehicle and arrested on 28 July 2020, and why the rank and 
file of his department not only continue to wrongly stop Black Nova Scotians at 
an extraordinary rate, but also disavow that racial bias even exists within the 
Halifax Regional Police. 

 
Similarly, as a delegated Disciplinary Authority of the Halifax Regional Police, 
Inspector Boyd is perfectly matched to speak to the conduct on Csts. Martin and 
Meisner, and the other officers involved in Ms Borden’s arrest. His experience 
with the Police Act, its regulations and the department’s policies and procedures 
will be invaluable to the Board when considering and evaluating the officers’ 
actions (and inaction) before, during and after Ms Borden’s arrest. 
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[Emphasis added] 

 
From this it is obvious that the Complainant is calling Chief Kinsella not to speak to what 
actually happened when Ms. Borden was stopped, but rather to speak to alleged racial 
bias in the department.  Mr. Maxwell is manifestly incorrect when he writes:  “In our 
view, there couldn’t [sic] anyone more suitable to speak to why Ms. Borden was 
removed from her vehicle and arrested on 28th July, 2020, and why the rank and file of 
his department not only continues to wrongly stop black Nova Scotians at an 
extraordinary rate, but also disavow that racial bias even exists within the Halifax 
Regional Police.”   
 
Contrary to Mr. Maxwell’s submission, the individuals most suited to speak to why Ms. 
Borden was briefly arrested are those individuals who briefly arrested her.  Mr. Maxwell 
does not even suggest that Chief Kinsella was involved in the arrest or has direct 
knowledge of what transpired.  To the extent he does, such evidence would amount to 
hearsay and would be limited to a review of whatever reports are on file and have been 
disclosed.  This is not relevant admissible evidence.  
 
The paragraph in Mr. Maxwell’s email dealing with Inspector Boyd and the motivation 
for serving him with a subpoena is equally clear: Inspector Boyd is being called to 
provide opinion on the conduct of Csts. Meisner and Martin. Again, such opinion is 
entirely irrelevant and is the ultimate issue that the Board is tasked with deciding.  I am 
unaware of the Nova Scotia Police Review Board precedent where the Board wishes to 
hear from the Disciplinary Authority in cases of alleged police misconduct.  My review of 
NSPRB precedents suggest that there could indeed be cases where the Disciplinary 
Authority could be called to testify, but only if he or she had direct relevant firsthand 
knowledge.  In the vast majority of cases, however, the Disciplinary Authority’s opinion 
on whether the officer’s conduct in question is consistent or inconsistent with the Code 
of Conduct is a matter of opinion and therefore irrelevant.  For example, in cases where 
the acceptable level of use of force is in question, the parties do not call the Disciplinary 
Authority for an opinion on the appropriate level of use of force, they rather call 
competing use of force experts. See for example, MacGillivray (Re), 2016 CanLII 80063 
(NS PRB).  
 
In the present case Inspector Boyd can certainly offer an opinion that Csts. Meisner and 
Martin did not commit a disciplinary default in their interaction with Ms. Borden.  How 
this would help the Board is unclear to me.  Such evidence would obviously be opinion 
and inadmissible.  The fact that Insp. Boyd has nothing that is legally relevant to add to 
the present case should be evident from Mr. Maxwell’s explanation of why he is seeking 
to call him. 
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In HRP submission, the Complainant fails the first branch of the test and accordingly no 
further submissions would be required from HRP on the second branch of the test.  
HRP does not see any malicious or improper purpose at play, but must nevertheless 
submit that to allow the issuance of subpoenas for witnesses who have no evidence 
relevant to the matters in issue would amount to an abuse of process.  We submit that 
the attempt to subpoena Chief Kinsella and Inspector Boyd reflects a lack of 
appreciation for the Board’s rulings in its August 9, 2021 decision. It further reflects an 
ongoing effort on the part of Mr. Maxwell to make this case much broader than it is.   
 
While I believe these subpoenas should be quashed, I would submit to the Board that if 
the Board quashes the subpoenas presently on file, the matter might nevertheless be 
revisited at the end of the present hearing dates and before the further dates that would 
be required in January. 
 
I would imagine that after hearing 12 witnesses from the Complainant, the Board will 
have a very good idea of what motivated the officers involved.  If at that point the Board 
believes that the Complainant has “established a connection” between her being 
stopped and some kind of bias in departmental policy or practice, then at that time the 
Board might reconsider the issue at that time. We see the establishment of such a 
connection as highly unlikely, but nevertheless this approach would give the 
Complainant an attempt to establish such a connection and would also not subject Chief 
Kinsella and Insp. Boyd to subpoena unless absolutely necessary.  
 
Respectfully yours, 
 

 
 
Andrew Gough 
Senior Solicitor  
Legal Services 
Halifax Regional Municipality 
 
Tel  902.490.2787 
Fax 902.490.4232 
Email  gougha@halifax.ca 
 
Cc:   Nasha Nijhawan 
 Devin Maxwell 
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