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NOVA SCOTIA UTILITY AND REVIEW BOARD

In the matter of:

The Public Utilities Act R.S.N.S. 1989 c.380

and

In the matter of:

A complaint by the Halifax International Airport Authority et al.
pursuant to Section 83 regarding the actions of Halifax Regional
Water Commission

REPLY OF HALIFAX REGIONAL WATER COMMISSION

1.

The following is the Reply of the Halifax Reg ional Water Commission ("HRWC") to the
Complaint, dated January 29, 2018, filed by the Halifax International Airport Authority
("HIAA") pursuant to Section 83 of the Public Utilities Act.

Section 83

2.

Section 83(1) of the Public Utilities Act states in part:
"Upon complaint made to the Board against any public utility by
any municipal corporation or by any five persons, firms or
corporations, that any of the rates, tolls, charges or schedules are
in any respect unreasonable or unjustly discriminatory or that any
regulation, measurements, practice or act whatsoever affecting or
relating to the operation of any public utility is in any respect
unreasonable, insufficient or unjustly discriminatory . . ."
(emphasis added)

3.

HRWC notes that the ''five persons" who signed the Complaint are all employees and
officers of HIAA. There therefore may be some question as to whether the complaint
validly falls within the requ irements of Section 83 (1).

4.

However, as is apparent from the allegations in the Complaint together with this Reply,
the issues raised by the Complaint have been ongoing between HIAA and HRWC for
some period of time. HRWC is of the view that it is in the best interests of both parties to
have these matters determined and resolved by the Board.

5.

There has not been any "unreasonable, insufficient or unjustly discriminatory" "practice or
acr undertaken by HRWC in respect of HIAA in its operation of the utility. As will be
discussed further below, it is HRWC's view that the remedy sought by HIAA that ". .. the
Board direct HRWC to take responsibility for the oversight, enforcement and compliance
of its customers located upon Airport Lands'' would result in unjust discrimination between
the services received by HIAA and other similarly situated customers of HRWC.
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- :2 Landlord Responsibilities

6.

In respect of tenants in its terminal building, HIAA states at paragraph 20 of its Complaint:
". .. In these circumstances HIAA recognizes it is responsible in the
same way as a commercial landlord or shopping centre, for
example, would be for its tenants who are not customers of the
utility."

7.

HIAA is correct that customers of HRWC, who are landlords, are responsible for the
actions of their tenants and others in respect to infrastructure located on the landlord's
property.

8.

There are numerous examples where HRWC serves a "campus" arrangement such as
Dalhousie University, the Department of National Defence, the Halifax Port Authority, etc.
In all of those circumstances, the owner of the property, as HRWC's customer, is
responsible for the operation and maintenance of the infrastructure located on the property
including the quality of any discharge into the HRWC system at the point where the
customer's infrastructure meets that of HRWC.

9.

HIAA is requesting, in respect of its tenants, that a different situation apply- ie. that HRWC
become responsible for monitoring and enforcing the discharge by HIAA tenants into the
infrastructure owned by HIAA and located on HIAA's property1• Furthermore HIAA is
requesting that the costs of such regulation be borne by the other customers of HRWC.

10.

HRWC submits there is no basis either in the HRWC Rules and Regulations or elsewhere
to support this request.

History of HRWC's Involvement with HIAA

11.

The Board is familiar with the evolution of the relationship between HRWC and HIAA as it
relates, first, to the Bennery Lake Water System and subsequently to the transfer of
wastewater services including the Aerotech Wastewater Treatment Facility to HRWC from
the Halifax Regional Municipality ("HRM"). There are several aspects of that evolution
which are relevant to the Board's consideration of thls Complaint.

1987 Agreement

12.

The 1987 Agreement between the predecessors of HRWC and HIAA addressed the
operation and maintenance of the water and wastewater infrastructure located on the
Airport Lands. In Matter M05463, a joint application by HIAA and HRWC for amalgamation
of the Airport/Aerotech System with the Urban Core and approval of a Settlement
Agreement, the parties provided the Board with a document entitled "Supplementary
Information", dated August 15, 2014. This document contained a table which compared
the provisions of the 1987 Agreement to the proposed Settlement Agreement.

13.

In respect of responsibility for operation and maintenance of the infrastructure on the
Airport Lands the 1987 Agreement, as noted in this chart, stated:

1

The references to "HIAA property" relates to the lands leased by HIAA from Her Majesty the Queen in
right of Canada and referenced in the HIAA subm ission as the "Airport Lands".
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"County to operate and maintain water and sewer systems and be
responsible for these costs.

·From an operating and maintenance perspective no distinction
was made for infrastructure owned by the Airport versus
infrastructure owned by the County.
""'HIAA/Transpott Canada have always been responsible for capital
upgrades on their property. While there is no formally documented
financial threshold for capital projects, HRWC has had the practice
for some time of looking for HIAA to fund or undettake projects
costing In excess of $5,000. In fact, most capital projects have cost
more than $10,000."

14.

This situation differs from the normal responsibilities of HRWC in regard to private
infrastructure located on private lands. In the normal case, the owner of that infrastructure
is responsible for its operation and maintenance. The landowner/landlord is also
responsible for ensuring that the discharge from their property complies with the HRWC
Rules and Regulations. This difference was noted in the Boa.rd's decision when HRWC
applied to transfer responsibility for the Bennery Lake Water Supply System from HRM to
HRWC [2006 NSUARB 38].

15.

Paragraph 21 of the Decision contains the following excerpt from a HRWC Response to
an Information Request:
"The obligations of HRWC with respect to service delivery will be
similar to the urban system currently owned by HRWC. As for direct
obligations to HIAA the operation of the assets is governed by the
existing agreement which was assumed by HRM at the time of
Metro amalgamation in 1996.... "

16.

HRWC confirmed that the infrastructure on the Airport Lands would continue to be owned
by HIAA but operated and maintained by HRWC (para. 23, page 13). Board counsel noted
at para. 23 of that decision:
"Mr. Outhouse: What's the reason for that split? That's not the
normal arrangement."

17.

It is of significance that the 1987 Agreement did not specify that the obligation for and the
costs of regulatory monitoring of HIAA tenants would be borne by HRWC.

18.

In 2014, HRWC and HIAAjointly applied for a consolidation of the Airport/Aerotech system
with the Urban Core system. Prior to this application, the Airport/Aerotech system
operated as a stand alone system. The rates charged customers for the services required
to operate and maintain that system were higher than the rates charged in the Urban Core.
The application to amalgamate the Airport/Aerotech System with the Urban Core was
approved by the Board in 2014 NSUARB 181.

19.

In that decision HRWC described the nature of the service it would be providing to HIAA
in paragraph 4:
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-4'HRWC continuing to provide the current level of operation and

maintenance services for water and wastewater infrastructure
on Airport Lands, which does not cause any incremental

disadvantage [to] olher customers as HIAA remains responsible for
both capital costs associated with the infrastructure and for
electrical consumption costs associated with pumping stations on
Airport Lands." (emphasis added)
20,

HRWC notes that the "current levef of operation and maintenance services" did not Include
the responsibility for nor costs of monitoring the regula!ory compliance of HIAA tenams on
HIAA property.

21.

This arrangement is reflected in the Settlement Agreement which states:
"2.1

Articles 3, and 8 to 12 of this Agreement are conditional
upon the Board approving, consistent with the terms of this
Agreement, the merger of the Urban Core and the
Aerotech/Airpcrt System, effective April 1, 2015, with HIAA
and its tenants receiving from HRWC the current
servicaa at !ha same rates u other cuatomera of HRWC
in !ha Urban Core (the "Urban Core Rares'), subject to the
provisions of this Agreement• (emphasis added)

22.

The Settiemen! Agreement provided that HIAA would continue to receive its current
services in regard to the operation and maintenance of its infrastructure while obtaining
the benefrt of the lower Urban Core rates. As noted by the Board, HRWC received the
benefit of the 1987 Agreement, which had certain capacity requirements in regard to water
and wastewater, no longer being fn affect.

23.

The Settlement Agreamen! does not contain any provisions which require that HRWC
make further exceptions for HIAA to its normal practice by monitoring the environmental
compliance of the tenants of HIAA on HIAA's property.

24.

If HRWC is required to monitor and pay the costs of monitoring HIAA tenants on HIAA
property, these costs will be paid by the other customers of HRWC. HIAA will receive a
benefit not provided to other customers of HAWC which will result in those customers
being discriminated against contrary to Section 83 of the Pu/J/ic UU//lies Act.

LAV l!YMW
25.

l,ischarge station

As noted in the Complaint at paragraph 17:
MThe LAV Waste Discharge Station is located within the security
fence of the Airport ... The LAV Waste Discharge Station was built
by HIAA in consultation with HRWC."

26.

The LAV Weste Discharge Station is owned by HIAA and is situated within tha security
perimeter of the Airpcrt. The users of that fac,hty are In no different position than
restaurants in the terminal building. Both use HIM infrastructure to discharge waste into
the HRWC infrastructure. It is irrelevant that the users of this facility are billed by HRWC
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-5as a matter of courtesy and convenience. They are not customers of HRWC and this is,

in any event, an unregulated service.
27.

The direct metering and billing of tenants of HIAA, even though they are not customers of
HRWC, was another of the compromises included in the Settlement Agreement. Article
3.2(c) states:
•3.2

HRWC agree& that it will, at Urban Core Rates, provide
information to facilitate HIAA's capital planning for water and

sewer infrastructure, and provide operation and
maintenance services for water and sewer
infrastructure on Airport Lands as currently provided to
HIAA to the level specified in this agreement, including
without limitation:

c)

28.

maintaining and reeding HIAA's and Its tenants' meters
and billing each meter customer." (emphasis added)

It should be noted that Article 3.2 provides that HRWC will " ... provide operation and

maintenance services ... including maintaining and reading tenants' meters together with
billing each meter customer". In similar situations in lhe Urban Core, HRWC does not
install individual meters for tenants or bill tenants directly. HRWC's preference was to
master meter HIAA lands and for HIAA to meter and bill their tenants. However, as part of
the settlement negotiationst HRWC agreed to continue metering and billing HIAA's
tenants.
29.

There is no reference In the Se!!lement Agreement to a further addition to HRWC's
obligations of monitoring the regulatory compliance of tenants on HIAA's property.

Inland TeehnolQSJes
30.

Inland Technologies is one of a number of tenants of HIAA who discharge through a lateral
owned by the tenant Into the HIAA Infrastructure. Effluent discharged from that lateral
travels through HIAA Infrastructure until It ultimately reaches infrastructure owned by
HRWC. These tenants are not customers of HRWC but, pursuant to the terms of Article
3.2 of the se!!lement agreement, HRWC meters and bills Inland Technologies.

Summary
31.

HIAA currently receives 1 at Urban Core rates, services which similarly situated customers
of HRWC do not receive in regard to the operation and maintenance of HIAA infrastructure
on the Airport Lands. In this Complaint HIAA seeks to obtain additional benefits relating to
the monitoring and enforcement of regulatory compliance by its tenants. Its request will
result in the further subsidization of HIAA by other customers of HRWC. HRWC submits
that this would result in unjust discrimination against the other ratepayers of HRWC should
the remedy sought by HIAA be granted by the Board,
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32.

HRWC is represented by John C. MacPherson, O.C. upon whom service on behalf of
HRWC can be effected at the following address:
John C. MacPherson Q.C.
Mcinnes Cooper
1300-1969 Upper Water Street
Halifax NS B3J 2V1.

DATED at Halifax, Nova Scotia, this 23rd day of February, 2018.

Cathie O'Toole
Director of Corporate Services/CFO
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